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MEDICARE
Nursing Facility
Under Medicare
Coverage
Many beneficiaries believe
that Medicare provides
substantial coverage for
nursing home care.' The
coverage actually available
is of short duration,
incomplete, and riddled
with limitations.
By Edward Dale and
Cheryldiane Feuerman
Edward Dale, director of the
Elder Law and Legal Assistance to
Medicare Patients Unit of
Connecticut Legal Services, Inc.,
since 1986, frequently provides
instruction on Medicare and the
Medicare appeals process for med-
ical and legal professionals.
Cheryldiane Feuerman is a senior
staff attorney with the Elder Law
and Legal Assistance to Medicare
Patients Unit of Connecticut Legal
Services, Inc., and has specialized
in Medicare law for over 10 years.
P osthospital extended
care services furnished
to inpatients of a
skilled nursing facility
(SNF)2  are covered
under Part A3 of the Medicare
program. In order to be eligible
for the SNF benefit, all of the
following criteria must be met:
(1) the beneficiary must be
hospitalized and receiving
Medicare-covered services for at
least three days prior to admis-
sion to the nursing facility;4 (2)
generally, admission to the nurs-
ing facility must occur within 30
days of discharge from the hos-
pital;5 (3) the beneficiary must
require and receive daily skilled
nursing or skilled rehabilitation,
or a combination of both, for a
condition for which the benefi-
ciary was hospitalized or which
was treated in that hospital stay
and which, as a practical matter,
could only be provided in an
SNF;6 (4) the services must be
ordered by a physician who
must certify to the beneficiary's
need for skilled care; 7 and (5) the
beneficiary must receive these
benefits in a Medicare-certified
skilled nursing facility.'
If all of these criteria are met,
the beneficiary is entitled to up
to 100 days of benefits per "spell
of illness," 9 with only the first 20
days paid in full by Medicare."
Covered services include nursing
services, provided by or under
the supervision of a registered
professional nurse; bed and
board in connection with the
furnishing of nursing care; 2
physical, occupational, or
speech therapy; 3 medical social
services; 4 drugs, biologicals,
supplies, appliances, and equip-
ment;" and such other services
necessary to the health of resi-
dents that are generally provided
by SNFs. 6
Three-Day Prior
Hospitalization and Thirty-
Day Transfer Requirements
The first criterion that a benefi-
ciary must meet in order to qual-
ify for the Medicare SNF benefit
is a medically necessary inpa-
tient hospital stay of at least
three consecutive days,'7 not
counting the day of discharge.'"
This criterion has become a sig-
nificant barrier to obtaining SNF
coverage due to changes in med-
ical practice. Conditions or
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surgery that would routinely
result in a several-day hospital-
ization a decade ago are now
dealt with on an outpatient
basis. A stay in a hospital that is
not for an acute condition, such
as a stay following a "social
admission" where the physician
deemed it unsafe for the benefi-
ciary to return home, will not
satisfy the three-day qualifying
stay requirement, no matter how
long the stay. Similarly, a benefi-
ciary who is admitted to an SNF
from the community will not be
eligible for Medicare coverage
even if the daily skilled care
requirement is met.
Generally, Medicare law
requires that the beneficiary
must be admitted to the SNF
within 30 days of discharge from
the hospital. 9 However, the law
provides for an exception to the
30-day transfer requirement if it
would be medically inappropri-
ate for the beneficiary to begin a
course of treatment within that
time." For example, it may be
medically inappropriate for a
beneficiary whose leg was ampu-
tated to begin a course of physi-
cal therapy in an SNF within the
30-day time frame for lack of
sufficient time for the surgical
wound to heal. In such a case, an
admission to begin rehabilita-
tion that occurred after 30 days
of discharge from the hospital
would not be precluded from
coverage as long as all of the
other SNF coverage criteria were
met.
Daily Basis Requirement
To meet the requirement that the
beneficiary receive daily skilled
care while an inpatient of the
facility, the beneficiary must
need and receive skilled nursing
seven days per week, skilled
rehabilitation at least five days
per week, or a combination of
both totaling seven days per
week.2 The daily skilled care
requirement is not to be inter-
preted so strictly as to preclude
coverage of beneficiaries who
are unable to continue a regime
of physical therapy for a short
period due to their physical con-
dition.2 Thus, therapy can be
suspended for several days to
allow a fatigued beneficiary to
rest without jeopardizing the
beneficiary's coverage under the
SNF benefit.
Skilled Services
Requirement
While the Medicare Act does not
define "skilled services," the reg-
ulations provide that skilled ser-
vices are services that are (1)
ordered by a physician; (2)
require the skills of technical and
professional personnel, such as
registered nurses, licensed prac-
tical nurses, physical therapists,
occupational therapists, and
speech pathologists or audiolo-
gists; and (3) are so inherently
complex that they can only be
safely and effectively performed
directly by or under the super-
vision of such personnel.23
Restoration potential is not the
deciding factor in determining
whether skilled services are
required, as skilled care may be
necessary to prevent deteriora-
tion or preserve current capabil-
ities even when medical
improvement is not possible.24
The regulations contain some
useful examples of skilled nurs-
ing and rehabilitation services. 21
In some cases, Medicare will
allow coverage for services that
are generally considered non-
skilled if, because of special
medical complications, they
must be performed by skilled
nursing or rehabilitation person-
nel.6 For example, while a plas-
ter cast on a leg does not usually
indicate the need for skilled ser-
vices, a person with peripheral
vascular disease might require
skilled nursing for observation
of potential complications as a
result of that cast.
Medicare draws a distinction
between skilled care and "custo-
dial" care. Custodial care alone
is never covered under
Medicare. 7 Custodial care is
defined by the regulations as any
care that does not meet the
requirements for coverage as
posthospital SNF care. 8 The
courts have defined custodial
care as care that could be admin-
istered by a layperson, without
any possible harm to the health
of the one in custody.29 In
Friedman v. Secretary of Dep't
of Health and Human Services,3"
the court determined that the
standard for review to determine
whether care is custodial versus
skilled should be based on a
commonsense, nontechnical con-
sideration of the patient's condi-
tion as a whole. This "total
condition" standard of review
allows an advocate wide latitude
in arguing for coverage of SNF
services provided to a frail elder-
ly person with multiple ailments.
Practical Matter
Requirement
The SNF benefit is available to
beneficiaries if, as a practical
matter, the required skilled nurs-
ing or skilled therapy services
can only be provided in an SNF
on an inpatient basis.3' Medicare
regulations provide that in mak-
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ing a "practical matter" determi-
nation, consideration must be
given to the beneficiary's condi-
tion and to the feasibility of
using more economical alterna-
tive facilities and services.32 To
determine whether the practical
matter test has been met, the
courts look to see whether
receipt of the same services in an
alternative setting, such as on an
outpatient basis or through
home care services, is actually
feasible and more economical
than SNF placement.3  For
example, physical therapy pro-
vided in the home may be more
economical than SNF place-
ment; however, it may not be
feasible if the home has stairs
that the beneficiary cannot
climb. Interpretation of the
"practical matter" criterion
should never be so strict that it
results in the automatic denial of
coverage for beneficiaries who
have been meeting all of the SNF
level of care requirements, but
who have occasion to be away
from the SNF for a brief period
of time. For example, a short
leave of absence for the purpose
of attending a family holiday
dinner or religious service is not
in itself evidence that the benefi-
ciary no longer needs to be in an
SNF for the receipt of the skilled
care required.34
Spell of Illness
The "spell of illness" concept
under Medicare can be quite
confusing. Contrary to what
most people would assume, a
spell of illness (also called a ben-
efit period) is not based on a
beneficiary's diagnosis. Rather,
Medicare regulations provide
that a spell of illness or benefit
period begins when a beneficiary
receives inpatient hospital or
SNF services, and ends 60 days
after a beneficiary no longer
requires either a hospital level of
care or skilled care in a skilled
nursing facility."
In calculating when a spell of
illness ends, it is important to
understand that a person who is
a resident of an SNF receiving
only noncovered custodial care
is not considered an "inpatient"
of that SNF for purposes of the
spell of illness criterion.36
Consider, for example, a benefi-
ciary who entered an SNF for
rehabilitation following a quali-
fying hospital stay for hip
replacement surgery, then had a
heart attack on the 90th day of
the benefit period and was again
hospitalized. The beneficiary
would not be entitled to another
100 days of benefits on readmis-
sion to the SNF because there
would have been no break of 60
consecutive days where the ben-
eficiary did not receive either
hospital care or skilled care.
Under this example, the benefi-
ciary would only be entitled to
the remaining 10 days of the
original spell of illness. In con-
trast, consider a beneficiary
whose condition improved to
the point that by the 90th day of
her stay she required only custo-
dial care in the SNF, until she
suffered a heart attack 61 days
later. On readmission to the
SNF, the beneficiary would be
entitled to a new 100-day bene-
fit period because, although
residing in the nursing facility,
60 days had elapsed without the
receipt of hospital care or skilled
care.
Duration of Coverage
While the Medicare SNF benefit
provides for 100 days of cover-
age per spell of illness,37
Medicare coverage of the entire
100 days is not guaranteed.
Medicare coverage will cease
should the medical condition of
a beneficiary improve to the
point that skilled care is no
longer needed, regardless of
whether the full 100 benefit days
are utilized.
Coinsurance
All Medicare beneficiaries
enrolled in the Original Medi-
care Program" are responsible
for payment of a coinsurance39
amount from day 21 through
day 10040 of their SNF stay. This
coinsurance amount is subject to
change annually. Beneficiaries
enrolled in Medicare+Choice"
managed care plans42 are not
responsible for payment of a
coinsurance for skilled nursing
facility services.43
Coverage Denials,
Terminations, and Access
Problems
On a beneficiary's admission to
a nursing facility, the facility is
required to determine whether
the three-day hospital stay
requirement has been met and
must perform a residential
assessment to determine whether
all other criteria for Medicare
coverage are met. If the benefi-
ciary did not have a qualifying
hospital stay or does not meet
the coverage criterion, the bene-
ficiary will be denied Medicare
coverage. Similarly, should the
beneficiary's condition improve
where skilled services are no
longer needed, Medicare cover-
age of a continued nursing facil-
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ity stay will be denied. In many
instances, inappropriately strict
standards are applied when eval-
uating a beneficiary's level of
care for coverage purposes.
SNF coverage denials will
often be based on the assertion
that the beneficiary did not
require or receive skilled services
on a daily basis or that the ser-
vices required could have been
provided in an alternative set-
ting. Such denial can often be
challenged using frequently
ignored provisions of Medicare
regulations that provide that the
patient's overall condition must
be considered," that skilled per-
sonnel may be required to per-
form and coordinate a series of
tasks that, viewed individually,
would not require a skilled pro-
fessional, 4 and that Medicare
coverage is available when
skilled care is needed to prevent
or delay further deterioration or
preserve current capabilities."
As noted above, Medicare
regulations detail numerous
types of specific services that are
deemed skilled.47 The standards
found in these regulations also
often supply the basis of an
appeal. In most cases, the appeal
will be founded on the claim that
the medical evidence, particular-
ly the opinion of the beneficia-
ry's treating physician, shows
that the beneficiary met one or
more of the standards estab-
lished by the regulations.
Medicare's limitation on
skilled nursing facility coverage
to those who received at least
three days of hospital care has
grown to also be a major cause
of denials as the duration of hos-
pital stays has decreased. When
a beneficiary who has received
daily skilled care in a facility has
been denied coverage on the lack
of a qualifying hospital stay, an
appeal should be considered.
The courts have determined that
time spent in the emergency
room prior to formal admission
to the hospital can be counted
toward the three-day stay
requirement if the services were
part of a "continuous course of
care. "48
Recently, significant changes
in the way Medicare pays skilled
nursing facilities have had an
effect on SNF coverage determi-
nations and beneficiary access to
services. Effective July 1, 1998, 49
a reasonable cost-based payment
system ° was replaced by a feder-
al prospective per diem payment
rate.5 ' This per diem rate encom-
passes all costs of furnishing
covered SNF services to a
Medicare beneficiary during a
Part A stay 2 subject to a limited
list of exclusions.s3 The SNF
prospective payment system
(SNF PPS) establishes a resident
classification system, called
Resource Utilization Groups III
(RUG-III, or RUGs), to classify
patients into one of 44 RUGs5 4
according to the amount and
type of services required. A ben-
eficiary is considered to meet the
level of care requirements for
SNF coverage when assigned to
one of the top 26 RUGs.5 The
amount of daily payment the
SNF receives for a beneficiary
will be determined by the RUGs
category to which the beneficia-
ry is assigned.
The SNF PPS has severely
limited coverage for beneficia-
ries with certain diagnoses, such
as those suffering from demen-
tia, who fall into the lower 18
RUG categories. Appeals of
these denials of coverage should
be taken if the overall con-
dition of the beneficiary requires
the provision of daily skilled
services.
In addition, many advocates
have found that the SNF PPS has
adversely affected access to nurs-
ing facilities for Medicare bene-
ficiaries whose cost of care
exceeds the per diem rate of the
RUG category to which they are
assigned. Generally, a nursing
facility's failure to admit a
Medicare beneficiary who meets
Medicare criteria for coverage is
a violation of the Medicare con-
ditions of participation. In addi-
tion, it may be possible to chal-
lenge such discriminatory treat-
ment under the Americans with
Disabilities Act, as well as any
state law or regulation that
addresses nursing facility admis-
sion procedures.56
Medicare Appeals in Skilled
Nursing Facility Cases"
The Medicare Act provides a
multilevel appeals process for
individuals denied coverage of
services received in a skilled
nursing facility.
Nursing facilities are
required to give beneficiaries a
written notice of noncoverage,
either on admission or during a
nursing facility stay, if the facili-
ty is of the opinion that the ben-
eficiary does not meet the crite-
ria for Medicare coverage.58 This
notice must advise the beneficia-
ry of the right to have a bill
(known as a demand bill) sub-
mitted to Medicare for all ser-
vices received that are consid-
ered to be noncovered.59 The
beneficiary's request for submis-
sion of a demand bill results in
the issuance of a Medicare
Summary Notice0 from the
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Medicare intermediary" that
will advise of Medicare's "initial
determination. "62 This initial
determination triggers the bene-
ficiary's federal appeals rights
under the Medicare program,
providing an opportunity to
challenge the noncoverage deter-
mination. A beneficiary dissatis-
fied with an initial determina-
tion has 60 days to request a
reconsideration of that determi-
nation,63 also performed by the
Medicare intermediary. A bene-
ficiary dissatisfied with a recon-
sideration may request a hearing
before an administrative law
judge (ALJ)64 if the amount in
dispute is greater than $1006
and the request is made within
60 days of issuance of the
reconsideration determination."
Should the ALJ issue a denial,
the beneficiary has 60 days to
request a review by the Medicare
Departmental Appeals Board
(DAB).67 Finally, should the DAB
issue a denial and the amount in
controversy is greater than
$1,000, the beneficiary may file
an action in a federal district
court within 60 days of the DAB
decision."
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